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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC19-00119 
CASE NAME:  SMITH VS CHOU, M.D. 
 HEARING IN RE:  PLAINTIFF'S EX PARTE APPLICATION, FILED 7/26/22, FOR AN ORDER VACATING 
STAY AND RESTORING ACTION TO CIVIL ACTIVE LIST - TO BE HEARD AS A MOTION ON DEPT. 18'S 
10/3/22 L&M CALENDAR  
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 2. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC19-00119 
CASE NAME:  SMITH VS CHOU, M.D. 
 *HEARING ON MOTION IN RE:  TO ENFORCE SETTLEMENT AGREEMENT  
FILED BY: CHOU, M.D, GRACE S 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Grace Chou’s Motion to Enforce Settlement Agreement per CCP 

§664.6. In addition, is Plaintiff’s motion for an order vacating stay and restoring action to civil active 

list (CRC 3.1385.)   
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For the following reasons, Defendant’s Motion is granted as set forth below. Plaintiff’s motion is 

denied.  

Procedural Background 

This matter involves a medical malpractice action wherein Plaintiff Jerry D. Smith (“Plaintiff”) alleges 

that Defendant Grace S. Chou (“Defendant”) was negligent in providing medical care in February 

2018. (Defendant Stanford Health Care was dismissed prior to settlement conference discussed 

below.) On June 21, 2022, the Parties attended a Mandatory Settlement Conference (“MSC”), 

wherein the Parties reached a verbal agreement to resolve the dispute. The general terms of the 

agreement were reduced to writing in a document titled: “Settlement Agreement.” Each of the 

Parties, as well as counsel for Defendant (Plaintiff is unrepresented) signed the Settlement 

Agreement. The Settlement Agreement noted that a “more comprehensive settlement agreement” 

would be prepared and executed by the Parties, and the Plaintiff would file a Notice of Settlement 

with the Court.  

The Notice of Settlement was filed on June 22, 2022. Thereafter, Defendant prepared a more 

comprehensive settlement agreement and sent it to Plaintiff for his signature. Plaintiff never 

responded. Defendant followed up on at least three occasions, never receiving a response from 

Plaintiff. Then, on July 26, 2022, Plaintiff filed an ex parte petition for an order vacating the stay and 

restoring action to civil active list (CRC 3.1385.) The ex parte was set for hearing on October 3, 2022 as 

a regular motion.  

Thereafter, on August 16, 2022, Defendant filed the instant motion to enforce the Settlement 

Agreement.  

Analysis 

Pursuant to the California Code of Civil Procedure (“CCP”) 664.6(a): 

If parties to pending litigation stipulate, in a writing signed by the parties outside of 
the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms of 
the settlement. If requested by the parties, the court may retain jurisdiction over the 
parties to enforce the settlement until performance in full of the terms of the 
settlement. 

California courts have interpreted section 664.6 as creating “a summary, expedited procedure to 

enforce settlement agreements when certain requirements that decrease the likelihood of 

misunderstandings are met.” (Elyaoudayan v. Hoffman (2003) 104 Cal.App.4th 1421, 1429.). 

A trial court ‘hearing a section 664.6 motion may receive evidence, determine disputed facts, and 

enter the terms of a settlement agreement as a judgment.’” (Bowers v. Raymond J. Lucia Companies, 

Inc. (2012) 206 Cal.App.4th 724, 732 quoting Weddington Productions, Inc. v. Flick (1998) 60 

Cal.App.4th 793, 809.) “The trial court may not ‘create the material terms of a settlement, as opposed 
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to deciding what terms the parties themselves have previously agreed upon.’” (Ibid.) “Thus, a trial 

court cannot enforce a settlement under section 664.6 unless the trial court finds the parties 

expressly consented … to the material terms of the settlement.” (Ibid.)  

Settlements are “uniformly treat[ed] … as a contract subject to all the normal legal and statutory 

contractual requirements.” (Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.) A settlement 

agreement is “therefore governed by the same legal principles applicable to contracts generally.”  (In 

re Marriage of Hasso (1991) 229 Cal. App. 3d 1174, 1180.)   

As discussed above, the Parties came to an agreement at the settlement conference, which resulted 

in a handwritten Settlement Agreement signed by the Parties and counsel for Defendant. Plaintiff 

now contends he will not sign the more comprehensive settlement agreement, and regrets signing 

the Settlement Agreement executed at the MSC.  

Settlement Agreement Terms 

The pertinent terms of the Settlement Agreement signed by the Parties at the MSC on June 21, 2022 

read as follows: 

The settlement conference of the above-referenced matter having concluded by 

settlement, with GERI GREEN acting as settlement mentor, the undersigned parties 

hereby evidence that agreement to settle that referenced action on the following 

terms: 

1. Defendant will pay Plaintiff the total sum of $29,999.00 

2. Plaintiff will execute a release of all claims, including waiver of Civil Code § 1542, in a 

more comprehensive settlement agreement and file a Request for Dismissal with 

Prejudice; said release to include a provision for mutual confidentiality and non-

disparagement as to the facts of the underlying case, the terms and amount of this 

agreement. … 

3. Plaintiff will satisfy all liens, including, but not limited to the ERISA lien from the 

Motion Picture Industry Health Plan, the Veterans Administration, and Medicare. 

.. 

6. The parties intend that this document be enforceable pursuant to CCP Section 664.6, 

and that it constitutes a binding contract… 

7. The parties stipulate the Court will retain jurisdiction for purposes of enforcement of 

this Settlement Agreement. (Declaration of Carolyn L. Northrop in Support of Motion 

to Enforce (“Northrop Enforce Decl.”) Ex. A.) 

Plaintiff does not dispute that he signed the Settlement Agreement. (Opp. at 1:20-21; 

Declaration of Jerry D. Smith (“Smith Decl.”) ¶ 9-10.) (Plaintiff incorporates his Ex Parte 
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Application and supporting Declaration into his opposition, so, as the issues overlap, the 

Court will consider both filings of both parties in support of this motion.) Plaintiff maintains 

that there “is no settlement in this action,” and that he “never agreed to the terms, 

conditions and covenants set forth in the 10-page document,” i.e. the ‘more comprehensive 

settlement agreement’ prepared by Defense Counsel. (Smith Decl. 2:8-17.)  

Settlement Conference 

The MSC was held on June, 21, 2022. As the Court’s minutes confirm, it was held via Zoom 

with Settlement Mentor Geri Green (“Mentor”). Plaintiff and his wife were present, as were 

Defendant, Defense Counsel, and an insurance company representative. (Northrop Enforce 

Decl. ¶2.) The Parties were separated into separate Zoom ‘breakout rooms’ by the Mentor. 

(Declaration of Carolyn Northrop in Support of Opposition to Ex Parte (“Northrop Opp. Decl.”) 

¶3.) The Mentor started the Settlement Conference by working with Plaintiff and his wife. (Id. 

at ¶4.) She then entered the Zoom room with Defendant. (Ibid.)  

After going back to discuss matters with Plaintiff, the Mentor returned to the Defendant’s 

Zoom room and advised them of the settlement demand of $29,999.00. (Ibid.) Defendant 

noted that although she did not have any desire to pay Plaintiff anything, she could see the 

benefits of putting the matter behind her and agreed to that number, noting it would not be 

an admission of liability – and that the terms ultimately included in the Settlement 

Agreement were conditions of the settlement. (Id. at ¶10-13.)  

The Mentor then returned to the Plaintiff’s Zoom room to discuss the settlement terms. (Id. 

at ¶14.) Upon returning to Defendant’s Zoom room, she confirmed a settlement was reached. 

(Ibid.) The Mentor asked that Defense Counsel prepare the Notice of Settlement and draft the 

Settlement Agreement itemizing the major terms of the agreement. (Id. at ¶¶15-18.) 

Thereafter, Defense Counsel prepared the Settlement Agreement, which she emailed to the 

Mentor and Plaintiff. (Id. at ¶¶18-19, Ex. B.) Approximately 27 minutes later, Plaintiff emailed 

the signed Settlement Agreement to the Mentor and Defense Counsel. (Id. at ¶ 19-20, Ex. C.)  

 Plaintiff’s Contentions 

Plaintiff contends that throughout the litigation he was informed by Defense Counsel that he 

did not have a case and that he would not recover anything. (Smith Decl., ¶6.) He then 

believed that Defense Counsel “suddenly offered to pay [him] $29,999.00 to settle” the 

matter and dismiss the case. (Id. at ¶7.) He also asserts the Defense Counsel had a pre-

prepared 2-page Settlement Agreement which she ‘instantly’ produced. (Id. at ¶8.) Plaintiff 

then states that Defense Counsel told him that the draft Settlement Agreement was a 

“conditional document and that another document would be drafted which would actual[ly] 

be the operative settlement agreement.” (Id. at ¶9.) He then confirms he signed the 

Settlement Agreement. (Ibid.) He claims that at that time he believed that he had not entered 

into a final settlement upon which he would be required to dismiss the case. (Ibid.)  
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Later, after receiving copies of the ‘more comprehensive settlement agreement’ – which 

included all the standard terms outlined in the Settlement Agreement – Plaintiff determined 

not to sign the ‘more comprehensive settlement agreement’ as it did not “identically restate[] 

the language in the 2-page document.” (Smith Decl., ¶16.) As time passed, Plaintiff has “now 

reconsidered [his] actions of considering to settle this action,” and based upon that 

reconsideration states that he “will not, execute a full and final settlement agreement in this 

action.” (Id. at ¶18.) He contends that he believed he would have additional time to consider 

any final settlement agreement before it became final. (Id. at ¶23-25.)  

Plaintiff also argues that since the Notice of Settlement does not correctly state the date on 

which the settlement was made, it is defective and “cannot confer jurisdiction on the Court to 

dismiss this action 45 days from the date the Notice was filed.” (Ex parte at 3:19-25.) 

 Defendant’s Contentions 

Defense Counsel makes clear that as the MSC was held via Zoom, she never had any direct 

contact with Plaintiff, nor did she discuss any matters related to the Settlement Agreement or 

any terms or conditions thereof with Plaintiff. (Northrop Enforce Decl. at ¶¶6-7, 21-22.) 

Defense Counsel did not have a pre-drafted settlement agreement, but only did so upon the 

request of the Mentor who asked her to do so. (Id. at ¶¶ 15-18.) Defense Counsel makes clear 

that she “never indicated to [Plaintiff] that the Settlement Agreement signed on June 21, 

2022 was a conditional settlement.” (Id. at ¶22.) It was only after the Settlement Agreement 

was signed that all the Parties were returned to a group Zoom room to discuss the future 

documents that were required under the Settlement Agreement. (Id. at ¶24.) 

Findings 

The Parties participated in a Mandatory Settlement Conference on June 21, 2022. At the MSC, 

the Mentor acted as the mediator and discussed the issues separately with the Parties. The 

settlement amount was proposed by the Mentor, and agreed to by the Parties. In addition to 

the settlement amount, the Settlement Agreement prepared and executed at the MSC – by 

Defense Counsel at the behest of the Mentor – included the other general, standard terms 

which normally appear in settlement agreements, e.g. each party bears their own fees and 

costs, Civil Code § 1542 waiver, confidentiality agreement, and notice that the agreement is 

enforceable pursuant to CCP § 664.6. The Settlement Agreement also specifically states that it 

“constitutes a binding contract.” (Northrop Enforce Decl. Ex. A.) 

There is nothing substantively or procedurally improper about the Settlement Agreement or 

the process through which it was entered. In the absence of a showing of fraud or undue 

influence, a settlement agreement is “decisive of the rights of the parties thereto and 

operates as a bar to the reopening of the original controversy.” (Folsom v. Butte County Assn. 

of Governments (1982) 32 Cal.3d 668, 677 quoting Shriver v. Kuchel (1952) 113 Cal.App.2d 

421, 425.) In the case of a unilateral mistake, rescission is available “when the unilateral 
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mistake is known to the other contracting party and is encouraged or fostered by that party.” 

(Brookwood v. Bank of America (1996) 45 Cal.App.4th 1667, 1673 fn. 4 quoting Merced 

County Mut. Fire Ins. Co. v. State of California (1991) 233 Cal.App.3d 765, 771.) There is no 

such showing here.  

Plaintiff had every opportunity to discuss the terms with the Mentor and raise any questions 

or concerns at that time. He also could have retained legal counsel to accompany him to the 

MSC and represent his interests. He did not. Instead, Plaintiff agreed to the terms of the 

Settlement Agreement and signed the document – of his own volition and not by being 

pressured by Defense Counsel. Although Plaintiff now refuses to sign the ‘more 

comprehensive settlement agreement’ specifically identified in the Settlement Agreement, he 

is still bound by the terms of the Settlement Agreement actually signed at the MSC. 

Plaintiff’s arguments relating to the Notice of Settlement are moot. As the Settlement 

Agreement is to be enforced, Plaintiff is required to file a Request for Dismissal with Prejudice 

per its terms.  

Given the above, Defendant’s motion to enforce the Settlement Agreement executed by the 

Parties on June 21, 2022 is granted. Both Parties shall abide by the terms set forth therein, 

and perform as indicated.  

Consequently, Plaintiff’s motion to vacate stay and restore the action to the civil active list is denied. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-01570 
CASE NAME:  ABRAHAMS VS. HAMPTON 
 HEARING ON DEMURRER TO:  CROSS COMPLAINT OF BARRETT - CONTINUED FROM 8/26/22 DEPT. 
07  
FILED BY:  
*TENTATIVE RULING:* 
 

The demurrer filed by cross-defendant Harry Abrahams is sustained, with leave to amend, as 
discussed below. Cross-complainants may file and serve any amended cross-complaint on or before 
October 13, 2022. 

Background 

This is a case involving real estate investments made by various parties. Plaintiff, Harry 
Abrahams brings suit to recover investments allegedly procured and converted by defendant Kevin 
Hampton through his fraudulent actions as the agent and co-conspirator of the named co-defendants, 
including cross-complainants Michael Coleman III and Coleman Property Holdings, LLC. 

Abrahams’ Fourth Amended Complaint (“4th AC”) alleges a fraudulent real estate scheme 
through a network of LLCs, which involved shifting debt from one property to another without ever 
actually making profits to pay off original investors like Abrahams. Rather than disclose the financial 
problems, Abrahams contends that defendants solicited new investors and capital from existing 
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investors, concealing that most of the properties supposedly being acquired and renovated were 
actually being funded by money generated from the cross-collateralization of the same properties 
securing the original investments. (See 4thAC, ¶¶1-47.)   

Abrahams claims to have been “forced,” through the threat of foreclosure, to restructure 
investments by pushing back the timeframes for repayment, swapping secured investments for 
unsecured instruments, and by transferring title of the properties into entities owned by Hampton. 
(4th AC, ¶5.) Abrahams alleges that, when more money was needed, second and third lienholders 
such as Abrahams, were told to execute "zero demand" letters because other (“primary”) lenders 
would not accept a junior lien position. (4th AC, ¶31.)   

Abrahams contends that Michael Coleman III is Kevin Hampton’s business partner and a 
contractor who was in charge of completing the construction on all properties at issue in this case. 
The 4th AC asserts causes of action for breach of contract (8th) and promissory fraud (9th) against 
Michael Coleman III and Coleman Property Holdings, LLC based on a promissory note and 2nd deed of 
trust executed by Coleman, on behalf of Coleman Property Holdings, LLC, in Abraham’s favor with 
respect to 566 4th Street in Richmond, CA. (See 4th AC, Exhibit B at p. 53-57.) The 4th AC includes 
piercing allegations as to Coleman Property Holdings, LLC to hold Michael Coleman III liable 
individually for its actions. (4th AC, ¶22).  

Abrahams claims Coleman fraudulently entered into the note and deed of trust because he 
had no intention of keeping them. (4th AC, ¶¶151-158.) He alleges the actual intent was to secure 
$50,000 from Plaintiff without rendering anything of value other than one year of monthly payments; 
to appropriate the said $50,000 for themselves and Hampton, as part of Hampton’s scheme. (4th AC, 
¶157). 

On March 11, 2022, Michael Coleman and Coleman Property Holdings, LLC filed a cross-
complaint (“CC”) in which they allege that, in February 2018, Coleman lent $91,250.00 on real 
property located at 566 4th Street in Richmond. (CC, ¶¶8, 10.) The cross-complaint acknowledges this 
loan was “in third position,” junior to two other liens. (CC, ¶8-9.) A loan by plaintiff and cross-
defendant Abrahams, was in second position. (CC, ¶9.) After these investments were made, the 
senior lender “called its loan” on the property. (CC, ¶11.) The owner of 4th Street sought to refinance 
to pay off the lender in first position, but Abrahams refused to subordinate his loan to the new lender 
and, as a result, the refinance was not completed. (CC, ¶¶12-13.) Both Abrahams and Coleman lost 
their investments. (CC, ¶14.) 

The cross-complaint alleges four causes of action against Abrahams: (1) Breach of Fiduciary 
Duty; (2) Unjust Enrichment; (3) Accounting; and (4) Declaratory Relief. 

After meeting and conferring as required by Code of Civil Procedure section 430.41, 
Abrahams filed this general demurrer, arguing, in sum, that the cross-complaint is based on an 
alleged fiduciary duty that does not exist. Cross-complainants Michael Coleman III and Coleman 
Property Holdings, LLC oppose the demurrer. 

Discussion 

In ruling on a demurrer, the court considers the face of the pleading attacked and matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) The limited role of a demurrer is to test the 
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legal sufficiency of a complaint. It raises issues of law, not fact, regarding the form or content of the 
opposing party's pleading. (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For 
purposes of a demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital 
Dist. (1992) 2 Cal.4th 962, 967.)  

A fiduciary relationship is “‘any relation existing between parties to a transaction wherein one 
of the parties is … duty bound to act with the utmost good faith for the benefit of the other party.” 
(Gilman v. Dalby (2009) 176 Cal.App.4th 606, 613-614, internal citations omitted.) “[B]efore a person 
can be charged with a fiduciary obligation, he must either knowingly undertake to act on behalf and 
for the benefit of another, or must enter into a relationship which imposes that undertaking as a 
matter of law.” (Cleveland v. Johnson (2012) 209 Cal.App.4th 1315, 1338; City of Hope National 
Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 386, citation omitted; see also 2 CACI 4100 
(2022).)  

The demurrer points out that, at least as currently alleged, the cross-complaint fails to set 
forth any such duty. The “arrival” of Coleman as a lender in third position does not appear to be the 
result of any agreement, request, or encouragement by Abrahams.  

The opposition contends there was a joint venture between Abrahams and Coleman. Even if 
the existence of a joint venture could give rise to a fiduciary duty, neither the cross-complaint by 
Coleman nor the 4th AC by Abrahams contain facts that would amount to such joint venture. Instead, 
as argued in the demurrer, the pleadings suggest a relationship between a debtor and creditor and/or 
junior and senior lienholder. The authorities Coleman cites in his opposition relating to joint ventures 
(see Pellegrini v. Weiss (2008) 165 Cal.App.4th 515 [written joint venture agreement]; Weiner v. 
Fleischman (1991) 54 Cal.3d 476) are therefore not on point.  

Another case on which Coleman relies, Gluskin v. Atlantic Savings & Loan Assn. (1973) 32 
Cal.App.3d 307, is similarly distinguishable. That case involved modification of a senior loan that 
prejudiced a junior lien because the security was made worthless. The issue Coleman has, according 
to the cross-complaint, is that Abrahams refused to modify his lien, not that he modified it. Coleman 
admits as much. (Opposition, 7:15 [“There is no loan modification here.”]) Coleman presumably 
effectuated his lien subject to Abrahams’ senior interest, taking on whatever risk accompanied “third 
position.” (CC, ¶10.) 

Assuming the facts of the cross-complaint, as we must on demurrer, the allegations do not 
sufficiently state a cause of action for breach of fiduciary duty. Coleman cites no authority that would 
support any legal obligation by Abrahams to subordinate his position as a second lender. Further, 
each of the other “causes of action” (unjust enrichment, accounting, declaratory relief) relies upon 
the existence of such a duty or right. 

As Abrahams points out, “Unjust Enrichment” does not describe a theory of recovery, but an 
effect: the result of a failure to make restitution under circumstances where it is equitable to do so. 
Unjust enrichment is a general principle, underlying various legal doctrines and remedies, rather than 
a remedy itself. It is synonymous with restitution. (Melchior v. New Line Productions, Inc. (2003) 106 
Cal.App.4th 779, 793, citations omitted.)  

Similarly, to plead a request for an accounting, a complaint should “state facts showing the 
existence of the relationship which requires an accounting and the statement that some balance is 
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due the plaintiff.” (Los Defensores, Inc. v. Gomez (2014) 223 Cal.App.4th 377, 401.)  

As to declaratory relief, Code of Civil Procedure section 1060 allows any person interested 
under a contract to bring an action in the superior court for a declaration of his or her rights and 
duties under the contract, but it requires an evaluation of the nature of the rights and duties that the 
plaintiff is asserting. (See D. Cummins Corp. v. United States Fidelity & Guaranty Co. (2016) 246 
Cal.App.4th 1484, 1489-1490.) "The court may refuse [declaratory relief] in any case where its 
declaration or determination is not necessary or proper at the time under all the circumstances." 
(Code Civ. Proc. § 1061.) As noted in 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, §869, p. 284: 

"Declaratory relief operates prospectively, serving to set controversies at rest.... [T]here is no 
basis for declaratory relief where only past wrongs are involved. Hence, where there is an 
accrued cause of action for an actual breach of contract or other wrongful act, declaratory 
relief may be denied." 

'"One test of the right to institute proceedings for declaratory judgment is the necessity of 
present adjudication as a guide for plaintiff's future conduct in order to preserve his legal rights."' 
(American Tel. & Tel. Co. v. California Bank (1943) 59 Cal.App.2d 46, 55.) Here, there is no apparent 
need for any future guidance or stabilization of an uncertain relationship between the parties.  

The cross-complaint fails to state any cause of action and the demurrer is appropriately 
sustained. However, because this is the first challenge to the pleading, leave to amend is granted.  

 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-00697 
CASE NAME:  REDDING VS. BOGUESS; NUANCE 
 *HEARING ON MOTION IN RE:  LEAVE TO AMEND COMPLAINT  
FILED BY: REDDING NORTH SENIOR LIVING LLC 
*TENTATIVE RULING:* 
 
Per stipulation of the parties the hearing is continued to November 7, 2022, at 9am. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-01632 
CASE NAME:  SFORZA VS DIDONATO 
 HEARING ON SUMMARY MOTION    
FILED BY: DIDONATO, JOANN 
*TENTATIVE RULING:* 
 

The Motion for Summary Judgment scheduled for October 3, 2022, and the Case Management 

Conference scheduled for October 6, 2022, are CONTINUED to 9:00 a.m. on October 17, 2022 in 

Department 18. 

Plaintiff’s opposition to the summary judgment motion cites to a Separate Statement of Additional 
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Material Facts which does not appear to have been filed. If the Separate Statement of Additional 

Material Facts was served on defendants, plaintiff should file this document no later than October 10, 

2022. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-01232 
CASE NAME:  BARNETT VS WINCO FOODS, LLC 
 *HEARING ON MOTION IN RE:  SET ASIDE DISMISSAL AND RESTORE CASE TO THE COURT 
CALENDAR  
FILED BY: BARNETT, PHYLLIS E. 
*TENTATIVE RULING:* 
 
The Court is inclined to grant plaintiff’s motion to set aside dismissal and restore case to court 
calendar, however, the Court does not have proof that this motion was served upon the defendant. If 
proof of service is provided to the Court by 8:30am October 3, 2022, the motion shall be granted. If 
the motion was not served upon defendant the Court will continue this matter to November 7, 2022 
to give plaintiff an opportunity to serve defendant. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-01852 
CASE NAME:  SANDRA ZALDANA VS RANCHO VERDE 
 *HEARING ON MOTION IN RE:  TO QUASH SUMMONS  
FILED BY: SAMPSON, JOSEPH 
*TENTATIVE RULING:* 
 
Defendant Joseph Sampson’s motion to quash summons is continued to November 7, 2022 at 9am 
per agreement of the parties.  
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-02198 
CASE NAME:  MCCARTY VS SFS 39 INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: SFS 39 INC. 
 
 
Before the Court is a petition to compel arbitration filed by defendant SFS 39, Inc. For the reasons set 

forth, the petition to compel arbitration is granted in part as to Plaintiff's individual PAGA claims 

which are ordered to arbitration as well as stayed pending arbitration, and denied to the extent the 

motion seeks dismissal of the representative PAGA claims alleged in the Complaint. The Court further 

orders the action with respect to the representative PAGA claims shall be stayed until May 1, 2023. 

The case management conference presently set for November 29, 2022 is hereby vacated, and a new 

case management conference is set for 8:30 a.m. on April 25, 2023. The parties shall include with 
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their case management conference statements a report on the status of the arbitration and any other 

developments relevant to whether the stay should be terminated or extended. 

Background 

Plaintiff Kimberly McCarty was hired by defendant SFS 39, Inc. in early March 2020. Defendant 

operates a restaurant in Crockett known as The Dead Fish. (Serafini Decl. ¶ 3.) Defendant contends 

McCarty was temporarily laid off due to the COVID-19 closures and restrictions, and she went back to 

work at The Dead Fish in May 2021. (Serafini Decl. ¶¶ 3, 4.) Defendant asserts she stopped coming to 

work in September 2021 and abandoned her job. (Serafini Decl. ¶ 4.)  

When McCarty was hired, she was asked to sign a standalone, two-page arbitration agreement. 

(Serafini Decl. ¶ 5.) Defendant attaches an arbitration agreement dated March 4, 2020, which 

Defendant states McCarty signed when her employment commenced. (Serafini Decl. Exh. A.)  

On June 15, 2022, the United States Supreme Court issued its opinion in Viking River Cruises, Inc. v. 

Moriano (2022) 142 S.Ct. 1906, reh. den. (August 22, 2022) ___U.S.___, 2022 U.S. LEXIS 3346 at *1.) 

("Viking"). Defendant filed its petition to compel arbitration on July 29, 2022 in the wake of that 

decision. 

Procedure and Burden of Proof on Motion to Compel Arbitration 

Whether the arbitration agreement is governed by the Federal Arbitration Act, 9 U.S.C. § 1, et seq. 

("FAA") or by the California Arbitration Act, Code of Civil Procedure section 1280 et seq ("CAA")., the 

threshold issue of whether a valid and enforceable agreement to arbitrate exists is determined under 

California law and procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 

413 ("Rosenthal"); Code Civ. Proc. §§ 1281, 1281.2, 1290.2.) Arbitration agreements may be 

invalidated on the same grounds other contracts may be invalidated, including fraud, duress or 

unconscionability. (Armendariz v. Foundation Health Psych. Servs., Inc. (2000) 24 Cal.4th 83, 98 

("Armendariz"). (See also Viking, supra, 142 S.Ct. at 1917 [savings clause "permits invalidation of 

arbitration clauses on grounds applicable to 'any contract.' "].)  

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to its enforcement. (Alvarez v. Altamed Health Services Corp. (2021) 60 

Cal.App.5th 572, 580.) If a written arbitration agreement exists, it will be enforced unless there are 

grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 

1281.) 

The Viking Decision 

At the center of the dispute in the petition is the holding in Viking, the application of that decision to 

the arbitration agreement in this case, and the effect of Iskanian v. CLS Transp. Los Angeles, LLC 

(2014) 59 Cal.4th 348 ("Iskanian") and other California decisions in light of Viking.  

The Court in Viking distinguished between "private causes of action" an employee may have for 

violations of the Labor Code to obtain compensatory and statutory damages and PAGA claims which 

provide for civil penalties for Labor Code violations which are not available in the employee's private 
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causes of action. (Viking, supra, 142 S.Ct. at 1915.) The Court explained that PAGA actions are 

referred to under California case law as "representative" actions. (Id.) The term "representative" in 

connection with PAGA claims has two meanings, according to the Court in Viking. PAGA actions are 

"representative" actions in the sense that an aggrieved employee with claims for Labor Code 

violations under PAGA which that employee suffered pursues her claims for civil penalties under 

PAGA in a "representative" capacity on behalf of the State if the Labor and Workforce Development 

Agency ("LWDA") elects not to prosecute the claims. (Id. at 1916.) The second meaning of 

"representative" is that the employee under PAGA is also given standing to pursue claims for civil 

penalties for violations which the employee herself has not sustained but which other employees 

have suffered. (Id.)  

Among other things, the Court in Iskanian invalidated an employee's pre-dispute waiver of the right 

to bring a PAGA action contained in the employee's arbitration agreement. The Court held the 

"employee's right to bring a PAGA action is unwaivable" and held the waiver was unenforceable as a 

matter of public policy. (Iskanian, supra, 59 Cal.4th at 383.)  

The Court in Viking explained the two rules that emerge from the Iskanian decision: "Iskanian’s 

principal rule prohibits waivers of 'representative' PAGA claims in the first sense. That is, it prevents 

parties from waiving representative standing to bring PAGA claims in a judicial or arbitral forum. But 

Iskanian also adopted a secondary rule that invalidates agreements to separately arbitrate or litigate 

'individual PAGA claims for Labor Code violations that an employee suffered,' on the theory that 

resolving victim-specific claims in separate arbitrations does not serve the deterrent purpose of 

PAGA. [Citations omitted.]" (Viking, supra, 142 S.Ct. at 1916-1917.) It is the secondary rule of Iskanian 

that the Court invalidated in Viking. The Court summarized its holding as follows: "We hold that the 

FAA preempts the rule of Iskanian insofar as it precludes division of PAGA actions into individual 

and non-individual claims through an agreement to arbitrate. This holding compels reversal in this 

case. . . . . Viking was entitled to enforce the agreement insofar as it mandated arbitration of 

Moriana’s individual PAGA claim. The lower courts refused to do so based on the rule that PAGA 

actions cannot be divided into individual and non-individual claims. Under our holding, that rule is 

preempted, so Viking is entitled to compel arbitration of Moriana’s individual claim." (Id. at 1924-

1925 [emphasis added].) 

The Motion and Opposition 

Defendant contends the Federal Arbitration Act ("FAA") applies to the arbitration agreement in this 

case because the parties agreed the arbitration agreement would be governed by the FAA and 

Defendant's business involves transactions involving interstate commerce. (Serafini Decl. Exh. A; 9 

U.S.C. § 2.) Plaintiff does not contest Defendant's position regarding the FAA.  

The key provisions of the arbitration agreement in this case state: 

Company and Employee agree that to the fullest extent permitted by 

law, any controversy, dispute or claim arising out of or relating to 

Employee's employment with Company, . . . [or] alleged violations of 
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federal or state statutes, including, but not limited to, the California 

Labor Code, . . . which could otherwise be heard before any court of 

competent jurisdiction (a "Dispute"), shall be submitted to and 

determined exclusively by binding arbitration.  

. . . . 

If any provision of this Agreement shall be held invalid or 

unenforceable, the remainder of this Agreement shall nevertheless 

remain in full force and effect. If any provision is held invalid or 

unenforceable with respect to particular circumstances, it shall 

nevertheless remain in full force and effect in all other circumstances. 

(Serafini Decl. Exh. A.) 

Plaintiff also does not contest that she signed the arbitration agreement submitted by Defendant in 

support of the motion, nor does Plaintiff contend the arbitration agreement is unenforceable based 

on unconscionability or any other contract defense. (Serafini Decl. Exh. A.)  

Plaintiff argues that the Court should deny the petition to compel arbitration. She argues that her 

PAGA claims are indivisible and must be determined together as the parties did not agree to 

"bifurcate" the claims. She also argues that notwithstanding Viking, her PAGA claims, whether 

individual or representative, cannot be ordered to arbitration because the LWDA did not consent to 

arbitration., Plaintiff contends that if her PAGA claims are ordered to arbitration, all PAGA claims, 

including the "representative" PAGA claims, must be ordered to arbitration because they cannot be 

"bifurcated." Finally, Plaintiff contends that if her individual PAGA claims are ordered to arbitration 

based on Viking, the action should not be dismissed but instead should be stayed. 

Analysis 

A. Viking Compels Arbitration of Plaintiff's Individual PAGA Claims 

The Court in Viking was clearly aware of the distinction among (1) individual, "private" claims for 

compensatory and statutory damages based on injuries suffered by the employee for violations of the 

Labor Code, (2) "individual PAGA claims" for civil penalties under PAGA based on violations of the 

Labor Code suffered by the employee, and (3) "representative PAGA claims" by which the aggrieved 

employee may also assert claims for civil penalties under PAGA based on violations of the Labor Code 

that other employees sustained. (Viking, supra, 142 S.Ct. at 1915-1916.) Plaintiff's argument that 

PAGA claims are not divisible into individual and representative claims such that the individual claims 

cannot be ordered to arbitration is directly contrary to the holding in Viking as stated above. The 

Court in Viking ruled that under the FAA, individual and representative PAGA claims can and must be 

divided into individual PAGA claims and representative PAGA claims to allow the employee's 

individual PAGA claims to be determined in arbitration where an employee has made a pre-dispute 

agreement to arbitrate claims arising out of her employment. (Viking, supra, 142 S.Ct. at 1924-1925.) 

Viking overturned Iskanian to the extent Iskanian reached a contrary determination that PAGA claims 
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are not divisible into individual and representative claims. (Id.) The Court rejects Plaintiff's arguments 

to the contrary as inconsistent with the express holding in Viking.  

Plaintiff tries to distinguish Viking based on the terms of the arbitration agreement, arguing 

essentially that the employee's waiver of the right to file any representative or PAGA claim in the 

arbitration agreement in Viking coupled with a general severability provision in that agreement was 

an agreement by the parties to "bifurcate" the employee's claims into individual PAGA claims and 

representative PAGA claims which McCarty contends is not present here, warranting denial of the 

motion to compel her claims to arbitration. The argument, if accepted, would have the anomalous 

result of making an employee arbitrate the employee's individual PAGA claims when the arbitration 

agreement contains a waiver of the right to assert any representative or PAGA claims, but not when, 

as in this case, the arbitration agreement allows the employee to bring PAGA or other representative 

claims and mandates that claims by the employee arising out of her employment proceed in 

arbitration.  

Plaintiff's characterization of the arbitration agreement in Viking as an agreement to "bifurcate" the 

employee's individual and representative PAGA claims is also not supported by Court's summary of 

the "Class Action Waiver" and severability provisions. (Viking, supra, 142 S. Ct. at 1916 ["The 

agreement contained a 'Class Action Waiver' providing that in any arbitral proceeding, the parties 

could not bring any dispute as a class, collective, or representative PAGA action. It also contained a 

severability clause specifying that if the waiver was found invalid, any class, collective, or 

representative, or PAGA action would presumptively be litigated in court. But under the severability 

clause, if any 'portion' of the waiver remained valid, it would be 'enforced in arbitration.' "].) To the 

extent the severability provision in Viking can be characterized as an agreement to "bifurcate" the 

claims as Plaintiff argues, the severability provisions in this case also allow the "bifurcation" of the 

individual and representative PAGA claims by the terms of McCarty's arbitration agreement. 

McCarty's arbitration agreement states that if a provision of the agreement, or a provision as applied 

to certain circumstances, is unenforceable, the rest of the agreement is enforceable, or the provision 

may be enforced in other circumstances in which enforcement is not legally precluded. Though the 

arbitration agreement may not be enforceable to require arbitration of the representative PAGA 

claims under California cases, as set forth below, the severability provision allows enforcement of the 

arbitration agreement requiring mandatory arbitration of Plaintiff's individual PAGA claims, as the 

Viking holding requires.  

The Court concludes Viking requires Plaintiff's individual PAGA claims to be determined in arbitration 

in this case. The arbitration agreement does not preclude enforcing the mandatory arbitration 

provision as to the individual PAGA claims pursuant to Viking and denial of arbitration of the 

representative PAGA claims pursuant to other California case law not affected by the Viking ruling. 

B. California Cases Precluding Arbitration of Representative PAGA Claims Remain Binding 

and Preclude Ordering the Representative PAGA Claims to Arbitration  

The employer in Iskanian argued that the arbitration agreement in that case only prohibited the 

employee from bringing "representative" PAGA claims and "not individual PAGA claims for Labor 
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Code violations that an employee suffered." (Id.) The Court concluded, "whether or not an individual 

claim is permissible under the PAGA, a prohibition on representative claims frustrates the PAGA's 

objectives," and "[t]hat plaintiff and other employees might be able to bring individual claims for 

Labor Code violations in separate arbitrations does not serve the purposes of the PAGA, even if an 

individual claim has collateral estoppel effects." (Id. at 384 [emphasis added].) (See also Viking, supra, 

142 S.Ct. at 1916-1917 cited above.) 

A series of California decisions following Iskanian have held that PAGA claims cannot be ordered to 

arbitration because the State is not a party to the employee's pre-dispute arbitration agreement and 

has not consented to arbitration. (Herrera v. Doctors Medical Center of Modesto, Inc. (2021) 67 

Cal.App.5th 538, 542, 548-550 [collecting cases, and holding PAGA representative claims for civil 

penalties not arbitrable under pre-dispute arbitration agreements in that case "because the state was 

not a party to, and did not ratify, any of those agreements."]; Julian v. Glenair, Inc. (2017) 17 

Cal.App.5th 853, 869–871 [employee who signs such an agreement "is not then authorized to waive 

the state's right to a judicial forum"]; Betancourt v. Prudential Overall Supply (2017) 9 Cal.App.5th 

439, 445 [PAGA claims cannot be ordered to arbitration as State as real party in interest did not 

consent to arbitration or sign arbitration agreement, stating "A party who has not signed an 

arbitration agreement cannot be compelled to arbitrate. Additionally, a party who has not signed an 

arbitration agreement cannot be compelled to arbitrate merely because the complaint defined the 

injured group as including employees who had signed arbitration agreements. [Citation omitted.]"].) 

To the extent those cases hold that individual PAGA claims cannot be ordered to arbitration based on 

the employee's pre-dispute arbitration agreement, the holdings are abrogated by the holding in 

Viking. The Viking decision, however, does not address or abrogate these decisions to the extent they 

hold representative PAGA claims under California law are not arbitrable. This Court is bound to follow 

this California case law that representative PAGA claims cannot be ordered to arbitration based on 

the employee's pre-dispute arbitration agreement.  

The Court in Viking explained that PAGA's rule allowing an aggrieved employee to pursue claims for 

civil penalties based on violations of the Labor Code sustained by other employees but not the 

plaintiff is "effectively a rule of claim joinder." (Viking, supra, 142 S.Ct. at 1915.) Though not the 

precisely the same, the principles which underlie the U.S. Supreme Court decisions that hold a 

defendant may only be compelled to arbitrate class claims where the agreement clearly shows by its 

terms consent to arbitrate class claims applies to the requirement of clear consent to arbitrate the 

representative PAGA claims. (See Lamps Plus, Inc. v. Varela (2019) 139 S.Ct. 1407, 1416; Stolt-Nielsen 

S.A. v. AnimalFeeds International Corp. (2010) 559 U.S. 662, 687; Viking, supra, 142 S.Ct. at 1917, 

1924.)  

The Court declines to order arbitration of the representative PAGA claims. 

C. Dismissal or Stay of Representative PAGA Claims 

The parties dispute whether the statements at the conclusion of the Viking decision regarding the 

continued standing of an employee to pursue representative PAGA claims under California law when 

the employee's individual PAGA claims are ordered to arbitration are dicta and the extent to which 
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the statements are determinative of the proper disposition of the representative PAGA claims in this 

case. The concurring opinions by Justices Sotomayor and Barrett point out that the Court's 

statements in Part IV of the Viking decision may not be an accurate reflection of California law, that 

the California courts "have the last word" on California law in that regard, and that the comments in 

Part IV were "not necessary to the result." (Viking, supra, 142 S. Ct. at 1925-1926.)  

The Court respectfully disagrees with the Viking Court's statements regarding California law and the 

employee's standing to pursue representative PAGA claims in light of, among other decisions, the 

California Supreme Court decision in Kim v. Reins International California Inc. (2020) 9 Cal.5th 73 

("Kim"). In Kim, the California Supreme Court expressly held that an employee retains standing to 

assert representative PAGA claims of other aggrieved employees even after the plaintiff employee's 

individual claims are fully settled and resolved. (Id. at 85-89.) The Court is also aware that the issue of 

the Plaintiff's standing to pursue the representative PAGA claims in this action even though her 

individual PAGA claims will be addressed in arbitration will likely be resolved in the relatively near 

future in the Adolph v. Uber Technologies case currently pending before the California Supreme 

Court. The Court therefore finds good cause to stay the action to the extent it embraces Plaintiff's 

representative PAGA claims at least for some reasonable, limited period, rather than to dismiss those 

claims. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-02419 
CASE NAME:  FRANK SOUZA VS STEPHEN W YATSKO 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT  
FILED BY: SANDHU, AMRINDER S 
*TENTATIVE RULING:* 
 

Defendants Amrinder S. Sandhu, Gurinder K. Sandhu, Narinder Singh Sandhu, and Rajwinder 
Kaur Sandhu (collectively "Sandhu Defendants"), demur to the First Amended Complaint by plaintiff, 
Frank Souza. The demurrer is overruled, as discussed below. Sandhu Defendants’ answer shall be 
filed and served by October 13, 2022.  

Background 

In the Court’s ruling on the first demurrer, a detailed account of the facts, as stated in the 
original complaint, was provided. It need not be repeated here. In sum, this case was filed by plaintiff, 
Frank Souza, who was the tenant of former property owner, defendant Stephen W. Yatsko. Plaintiff 
claims he had continuing tenancy rights pursuant to an amended lease at the time Sandhu 
Defendants purchased the property.  

The Court partially sustained a demurer by the Sandhu Defendants in May of 2022, with leave 
to amend. Plaintiff responded by filing a First Amended Complaint (“FAC”). Having telephonically met 
and conferred with plaintiff’s counsel in accordance with Code of Civil Procedure § 430.41(a), Sandhu 
Defendants now demur to the FAC’s tenth cause of action for the intentional infliction of emotional 
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distress (“IIED”).  

Request for Judicial Notice 

Sandhu Defendants have requested the Court take notice of their unlawful detainer 
complaint and the dismissal of that complaint. Plaintiff opposes judicial notice based on relevance. 
The documents are court records, which are proper subject of judicial notice. Further, to the extent 
plaintiff opposes judicial notice of the exhibit to the unlawful detainer complaint, he simultaneously 
points out that he himself has put the document before the Court in his own FAC. Accordingly, the 
request for judicial notice is granted. 

Discussion  

Sandhu Defendants generally demur to the cause of action for IIED. Plaintiff opposes the 
demurrer. 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but rejects 
contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; 
Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. (Blank, supra, 39 Cal.3d 
311, 318.) The complaint must be “liberally construed, with a view to substantial justice between the 
parties.” (Code Civ. Proc. § 452; see also Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 
26, 38 [[“i]f the complaint states a cause of action under any theory, regardless of the title under 
which the factual basis for relief is stated, that aspect of the complaint is good against a demurrer”].) 
The traditional rule is that “in testing a pleading against a demurrer the facts alleged … are deemed to 
be true, however improbable they may be.”  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal.App.3d 593, 604.)   

A demurrer cannot rightfully be sustained to part of a cause of action or to a particular type 
of damage or remedy. (Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 
Cal.App.4th 1028, 1047; Reed v. Drais (1885) 67 Cal. 491, 491.) 

Sandhu Defendants demur on the grounds that emotional distress damages are not available 
in contract actions, and because they contend their alleged conduct was not outrageous.  

A cause of action for intentional infliction of emotional distress exists when there is ‘(1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant’s outrageous conduct.’ A defendant’s conduct is ‘outrageous’ when it is so ‘extreme as to 
exceed all bounds of that usually tolerated in a civilized community.’ And the defendant’s conduct 
must be ‘intended to inflict injury or engaged in with the realization that injury will result.’ ” (Hughes 
v. Pair (2009) 46 Cal.4th 1035, 1050–1051.) 

Plaintiff points out that whether a defendant's conduct was outrageous and whether the 
plaintiff's emotional distress was severe are generally questions of fact. (Murphy v. Allstate Ins. Co. 
(1978) 83 Cal.App.3d 38, 51.) As parties appear to agree it should, the Court looks only to the FAC on 
demurrer, as well as any judicially noticeable matters. 

In support of his position that he has sufficiently stated these elements, plaintiff cites 
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paragraphs 38-40 and 175-180 of his FAC. These paragraphs include allegations that the Sandhu 
defendants, in retaliation for his refusal to sign a new agreement with them, (1) placed cameras to 
monitor plaintiff in areas to which he had exclusive possession (¶38); (2) manipulated the Contra 
Costa County sheriff by making false claims (¶175); (3) placed various animals, including chickens, 
goats, and horses, in areas plaintiff had rights to exclusively possess (¶¶38, 176, 178); (4) brought 
large dogs, including pregnant ones, to intimidate, harass, and threaten plaintiff, his wife, and 
tenants, allowing the dogs into areas over which plaintiff had exclusive possession (¶¶38, 176, 178); 
(5) sent unknown persons to utilize plaintiff's personal property; (6) removed gates and personal 
property of plaintiff, some of which they knew was necessary to safely contain his horses to protect 
both the animals and the public, and to protect plaintiff from liability (¶176); (7) defecated in 
plaintiffs living areas (¶179). 

Sandhu Defendants argue in their reply that the conduct complained of is limited to (1) dropping off 
dogs on a five-acre ranch, (2) removing a gate; and (3) allowing “strange people” onto the property. 
As noted above, there are a number of other activities alleged. One or more of these would likely 
qualify as sufficiently outrageous to state a cause of action. On demurrer, we must assume the 
alleged facts are true. While the reports to the sheriff likely constitute protected activity, and cannot 
therefore be the basis of this claim, there is sufficient other activity which might qualify in the 
estimation of a trier of fact. Since a demurrer cannot be sustained to part of a cause of action, the 
demurrer here must be overruled. 
 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC22-00219 
CASE NAME:  MILLER VS CHACKEL 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS  
FILED BY: MILLER, JUSTIN L 
*TENTATIVE RULING:* 
 
The motion for judgment on the pleadings is granted.  
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSN22-0302 
CASE NAME:  JON WILMOT VS CONTRA COSTA EMPLOYEES RETIREMENT 
 HEARING ON DEMURRER TO:  PETITION FOR WRIT OF MANDATE FILED BY CCC EMPLOYEES' 
RETIREMENT ASSOCIATION  
FILED BY:  
*TENTATIVE RULING:* 
 
 Respondent Contra Costa County Employees’ Retirement Association’s (CCCERA) Demurrer to 
the Petition for Writ of Mandate is overruled. 
 
Background Facts 
 Petitioner Jon Wilmot began working with the Contra Costa Fire Protection District in 1985.  
He alleges he retired on December 13, 2012, and had accrued 27 years of service credit. On 
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December 15, 2015 he pled no contest to a single charge of felony violation of Penal Code §§ 503-
508, based on misconduct arising out of the performance of his official duties.  
 
 His pension benefits were adjusted pursuant to Government Code 7522.72 following the 
felony conviction.  Petitioner successfully completed his probation on December 17, 2020.  The felony 
charges were reduced to a misdemeanor nunc pro tunc to December 15, 2015.  Petitioner sought 
reinstatement of his forfeited pension benefits.  CCCERA refused.   Petitioner maintains he is entitled 
to his full retirement benefits.  Petitioner brings this petition for mandamus under CCP § 1085. 
 
Writ of Mandate under CCP § 1085 
 Petitioner alleges CCCERA has a mandatory duty to pay Petitioner the full amount of his 
earned and constitutionally vested pension benefits.  Petitioner maintains he has fulfilled all of his 
obligations under the law and CCCERA has refused to restore his benefits.  Petitioner felony charges 
were reduced to a conviction of a misdemeanor nunc pro tunc in December 2020, by the Contra Costa 
Superior Court. Petitioner alleges CCCERA has the ability to perform its duty, but has failed and 
continues to refuse to restore Petitioner’s previous forfeited benefits to which he is rightfully entitled.  
Petitioner alleges CCCERA has failed to perform a ministerial obligation, and Respondent’s actions are 
arbitrary and capricious, and contrary to established law.  As a result, Petitioner has been deprived of 
the full amount of his constitutionally vested pension benefits. 
 
 “Section 1085 of the Code of Civil Procedure authorizes a trial court to issue a writ of 
mandate to compel an act which the law specifically requires.”  (Bergeron v. Department of Health 
Services (1999) 71 Cal.App.4th 17, 21.)  “An action in ordinary mandamus is proper where… the claim 
is that an agency has failed to act as required by law.”  (California Assn. for Health Services at Home v. 
State Dept. of Health Services (2007) 148 Cal.App.4th 696, 705.)  “There are two essential 
requirements to the issuance of a traditional writ of mandate: (1) a clear, present and usually 
ministerial duty on the part of the respondent, and (2) a clear, present and beneficial right on the part 
of the petitioner to the performance of that duty.”  (California Assn. for Health Services at Home v. 
State Dept. of Health Services (2007) 148 Cal.App.4th 696, 704.) 
  
Demurrer 
 Respondent Contra Costa County Employees’ Retirement Association (CCCERA) demurs on 
the ground the petition for writ of mandate fails to state a viable claim against CCCERA as a matter of 
law.  Respondent argues the petition is flawed in three ways: (1) nothing in the text of Gov. Code 
section 7522.72 authorizes CCCERA to take the action Petitioner requests; (2) the criminal court 
exceeded its jurisdiction in changing the felony to a misdemeanor nunc pro tunc since it was not 
correcting a clerical error; and (3) to obtain the alteration of the crime to a misdemeanor, Petitioner 
filed a motion pursuant to Penal Code § 17(b), which operated prospectively. 
 
Legal Standard 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
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complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. 
Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any theory, 
regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 
good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
  
Demurrer on the Ground Respondent has not Alleged Reversal of Conviction under section 7522.72(h)   
 CCCERA is a public retirement system that administers defined benefit retirement and other 
post-employment benefits for employees, pursuant to County Employees Retirement Law of 1937 
("CERL") (Gov't Code§§ 31450, et seq.) and the Public Employees' Pension Reform Act of 2013 
("PEPRA") (Gov't Code §§ 7522 et seq.)  CCCERA and its Board have a fiduciary duty to maintain the 
integrity of the system and to pay benefits only in the correct amounts under the CERL and PEPRA. 
CCCERA had a mandatory duty to apply PEPRA's forfeiture provision to members who are convicted 
of felonies.  Here, CCCERA had a ministerial duty to apply section 7522.72 to Petitioner.  CCCERA 
recalculated Petitioner’s public pension benefits in accordance with the forfeiture statute.  
 
 Respondent contends nothing in section 7522.72 authorizes the relief Petitioner seeks and 
denial of restoration of the pension benefits was proper.  Petitioner seeks reinstatement of his 
retirement benefits as they existed prior to September 2016. Respondent maintains that under Gov. 
Code § 7522.72(h), restoration of service credits is required only if a member’s felony conviction is 
subsequently reversed in a final judgment.  Here, nothing in the writ petition or Petitioner’s criminal 
record indicates that Petitioner’s conviction was reversed.  Respondent argues that absent a final 
reversal of Petitioner’s felony conviction, CCCERA properly denied Petitioner’s request for 
reinstatement of his forfeited pension benefits. CCCERA complied with its ministerial and fiduciary 
duty to pay benefits as warranted under CERL and PEPRA. 
 
 Moreover, Respondent argues that section 7522.72(c)(1) states in part: “The rights and 
benefits shall remain forfeited notwithstanding any reduction in sentence or expungement of the 
conviction following the date of the member’s conviction.” Respondent argues that reading 
subdivision (c) and (h) together, section 7522.72 does not authorize the reinstatement of benefits. 
Had the Legislature intended otherwise, it would have explicitly stated so in the statute.  (Sinetos v. 
Dep 't of Motor Vehicles (1984) 160 Cal.App.3d 1172, 1176.)  Respondent argues that the Legislature 
did this for a reason in that it would be difficult to administer public pension benefits with the 
uncertainty of whether a conviction based on a plea agreement will be later reduced to a 
misdemeanor by motion under Penal Code § 17(b). 
 
  In the Opposition, Petitioner maintains that one of the express terms of the plea agreement is 
that upon successful completion of his obligations under the agreement, the Court would reduce the 
felony conviction to a misdemeanor nunc pro tunc.  On December 17, 2020, Petitioner returned to 
court after successful completion of the probation.  With concurrence of the District Attorney, the 
court reduced the conviction to a misdemeanor nunc pro tunc as provided in the 2015 plea 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/03/2022 

 

 

 

 

agreement.   
 
 Petitioner argues that while Section 7522.72 authorized the reduction when Petitioner had a 
felony conviction, Petitioner no longer has a felony conviction, and because of the nunc pro tunc 
order, he never did. Petitioner argues that there is nothing in section 7522.72 or its interpreting 
authorities that justify CCCERA’s continued withholding of Petitioner’s full retirement benefits. 
 
 Petitioner argues that CCCERA owes a fiduciary duty to its members to administer its pension 
system in accordance with the law.  Respondent cites to subdivision (c) of section 7522.72, arguing it 
provides for continued withholding of benefits.  It provides, “[t]he rights and benefits shall remain 
forfeited notwithstanding any reduction in sentence or expungement of the conviction following the 
date of the member’s conviction.”  Petitioner argues there was no reduction in sentence or 
expungement. Petitioner served his sentence in full and never applied for an expungement.  This 
subdivision is inapplicable.  Based on the December 2020 order, Petitioner’s felony conviction never 
existed. 
 
 As to Respondent’s interpretation that section 7522.72(h) provides the sole ground for 
reinstatement of benefits, Petitioner argues the language of subdivision (h) refers to the circumstance 
“if” a conviction is reversed, with no indication or inference or interpreting authority that this is the 
only circumstance that allows reversal or restoration of benefits.  Petitioner argues that construing 
section 7522.72 as Respondent does, Petitioner is being deprived of due process.  CCCERA is imposing 
a felony conviction when he does not have one. Petitioner contends the situation at bar is simply not 
addressed by section 7522.72.  The Legislature chose not to provide a situation in which a felony 
conviction is replaced by a misdemeanor.   
 
 In the Reply, Respondent argues that Petitioner has not provided no citation to any provision 
of the County Employees Retirement Law of 1937 (CERL) or the Public Employees’ Pension Reform Act 
of 2013 (PEPRA), no citation to any other statutory law, and no citation to any case law that requires 
CCCERA to reinstate his public pension benefits under such circumstance. Petitioner does not dispute 
that the case at bar is simply a situation not addressed in Section 7522.72.  Petitioner admits there is 
no provision in section 7522.72 that mandates or requires CCCERA to reinstate his forfeited public 
pension benefits in light of the 2020 criminal court order.  Without a statutory provision that specifies 
the relief sought, Petitioner cannot maintain this writ petition that CCCERA has violated any 
ministerial duty to reinstate his benefits. For this reason, the demurrer should be sustained. 
 
 Respondent maintains that plain reading of the statute, Section 7522.72 (h) is the only 
provision that addresses the reinstatement of public pension benefits previously forfeited. 
Subdivision (h) unequivocally requires a final reversal of a member’s felony conviction.  Here, 
Petitioner has not pled a reversal of his felony conviction. Instead, Petitioner argued, without citation 
to any authorities, that the Legislature did not intend for subdivision (h) to be the only circumstance 
for reinstated benefits.  Respondent argues the fact that the Legislature included a provision for the 
reinstatement of forfeited public pension benefits only upon the final reversal of a felony conviction, 
and for no other circumstance, demonstrates that this is the only instance that the Legislature 
intended for the reinstatement of such benefits.  Respondent concluded that Subdivision (h) is the 
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only provision that mandates the reinstatement of benefits.  Petitioner did not qualify under this 
provision and CCCERA properly discharged its ministerial duty when it denied his request for 
reinstated benefits based on the law and facts pled. 
 
 Respondent argues that Petitioner’s reading of 7522.72(c)(1) is incorrect and inapplicable.  
Respondent denied the reinstatement benefits because Petitioner did not meet the terms under 
7522.72(h), not subdivision (c)(1). Also subdivision (c) cannot be fairly read to mean that the forfeited 
public pension benefits remain forfeited only in those two circumstances—reduction of sentence and 
expungement.    
 
Demurrer on the Ground the Criminal Court’s Nunc Pro Tunc Ruling Exceeded its Jurisdiction 
 Respondent argues the writ of mandate is predicated entirely on the criminal court’s 
December 2020 ruling reducing the felony to a misdemeanor nunc pro tunc, and the petition fails as a 
matter of law.  Respondent argues that a criminal trial court cannot change a felony conviction to 
misdemeanor unless the original entry of judgment was due to a clerical error.  “‘A nunc pro tunc 
order or judgment is one entered as of a time prior to the actual entry, so that it is treated as 
effective at the earlier date.’ [Citation.] Trial courts have the authority to enter nunc pro tunc orders 
to address clerical errors, but not judicial errors.” (Sannmann v. Department of Justice (2020) 47 
Cal.App.5th 676, 683.)  In Sannmann, the criminal court's order "sought to retroactively modify the 
record to reflect a different plea than [the petitioner] entered and the court correctly recorded.” The 
appellate court ruled that the criminal court's nune pro tunc order "was not a proper basis on which 
to award [the petitioner] the mandamus relief sought in the action." (Sannmann v. Department of 
Justice (2020) 47 Cal.App.5th 676, 686.) 
 
 Respondent also cited to People v. Borja (2qo2) 95 Cal.App.4th 481, 483, which the criminal 
issued a reduction in sentence from 365 to 364 nunc pro tunc so that the petitioner could avoid 
deportation.  The appellate court concluded the trial court erred in issuing a nunc pro tunc order 
reducing the sentence, imposing a different sentence, after the sentence had been served.  (People v. 
Borja (2002) 95 Cal.App.4th 481, 487.) 
 
 In the Opposition, Petitioner argues the nunc pro tunc order is presumptively valid.  Petitioner 
agrees that the common usage of nunc pro tunc orders is to correct clerical errors and they are not to 
be used to correct judicial errors. However, here the plea agreement made in 2015 explicitly stated 
the conviction would be reduced to misdemeanor as of the date of the original sentencing. “Because 
a ‘negotiated plea agreement is a form of contract,’ it is interpreted according to general contract 
principles. Acceptance of the agreement binds the court and the parties to the agreement.”  (People 
v. Segura (2008) 44 Cal.4th 921, 930.) The court may not “effectively withdraw its approval by later 
modifying the terms of the agreement it had approved.”  (People v. Segura (2008) 44 Cal.4th 921, 
932.) Here, the Court’s nunc pro tunc order did not modify the plea agreement but upheld it. 
 
 Furthermore, it is improper to ask this Court to invalidate the order of another court.  “For 
one superior court judge, no matter how well intended, even if correct as a matter of law, to nullify a 
duly made, erroneous ruling of another superior court judge places the second judge in the role of a 
one-judge appellate court.” (In re Alberto (2002) 102 Cal.App.4th 421, 427.) At any rate, a demurrer is 
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not procedure to challenge the validity of the plea agreement and the propriety of the court’s making 
the agreement to apply nunc pro tunc. 
 
 In the Reply, Respondent argues that Petitioner’s reliance on the nunc pro tunc term in the 
plea agreement and the 2020 order is immaterial to this writ proceeding. The demurrer does not ask 
the Court to rule on the merits of the 2020 order.  Respondent argues section 7522.72 makes clear 
that, once a public retirement system applied its felony forfeiture terms, the only way for those 
benefits to be reinstated is upon final reversal of the felony conviction pursuant to 7522.72(h).  The 
writ analysis examines an express provision of law that required CCCERA to do something that 
CCCERA did not do. The statute does not authorize CCCERA to reinstate Petitioner’s forfeited benefits. 
  
Demurrer on the Ground Relief under Penal Code § 17(b) Applies Prospectively 
 Respondent asserts the criminal court reduced the felony charge to a misdemeanor pursuant 
to a motion under Penal Code § 17(b). The judicially noticeable transcript shows the reduction to 
misdemeanor was brought by a motion under this section.  (Chin Decl., Ex. A.)  Respondent argues 
such relief does not apply retroactively.  “Relief under Penal Code section 17, subdivision (b), is 
not retroactive in operation. [Citation.]  A crime subject to its provisions is regarded as a 
misdemeanor only for purposes subsequent to judgment. [Citation.]” (Gebremicael v. California Com. 
on Teacher Credentialing (2004) 118 Cal.App.4th 1477, 1481-1483.) 
 
 Petitioner opposes Respondent’s argument that section 17(b) is not available retrospectively, 
which is based on Gebremicael v. California Com. on Teacher Credentialing (2004) 118 Cal.App.4th 
1477.   Gebremicael involved a teacher’s credentialing after his felony conviction was reduced to a 
misdemeanor.  Petitioner argues the case has little resemblance to the case at bar.  The nunc pro tunc 
action taken in Petitioner’s case was based on the plea bargain agreement that existed in 2015. There 
was no correction. 
 
Ruling 
 Contrary to Respondents argument, the December 2020 criminal court order is relevant.  
Petitioner entered into a plea deal that expressly included the term that upon successful completion 
of probation, the felony conviction would be reduced to a misdemeanor nunc pro tunc. “A nunc pro 
tunc order or judgment is one entered as of a time prior to the actual entry, so that it is treated as 
effective at the earlier date.”  (In re Marriage of Padgett (2009) 172 Cal.App.4th 830, 851.)  In this 
case, it would have been back to December 15, 2015. 
 
 Here, CCCERA adopted the changes to Wilmot’s benefits in August 2016, effective September 
1, 2016. Government Code § 7522.72 (b)(1) provides: 

If a public employee is convicted by a state or federal trial court of any felony under 
state or federal law for conduct arising out of or in the performance of his or her 
official duties, in pursuit of the office or appointment, or in connection with obtaining 
salary, disability retirement, service retirement, or other benefits, he or she shall 
forfeit all accrued rights and benefits in any public retirement system in which he or 
she is a member to the extent provided in subdivision (c) and shall not accrue further 
benefits in that public retirement system, effective on the date of the conviction. 
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 It is petitioner’s position that pursuant to the nunc pro tunc plea agreement, which became 
applicable by December 2020, he was not convicted of a felony in August 2016, when the Board 
determined adjustments to his pension benefits. So, Petitioner maintains the forfeiture statute does 
not apply and CCCERA has a ministerial duty to reinstate his benefits. In effect, since 7522.72 did not 
apply, subdivision (h) does not come into play.   
 
 To state a petition for writ of mandate, there must be “a clear, present and usually ministerial 
duty on the part of the respondent, and a clear, present and beneficial right on the part of the 
petitioner to the performance of that duty.”  (California Assn. for Health Services at Home v. State 
Dept. of Health Services (2007) 148 Cal.App.4th 696, 704.)  
 
 Here, Petitioner has stated Respondent has a ministerial duty to reinstate the benefit because 
a felony conviction did not exist by virtue of the nunc pro tunc December 2020 order.  Petitioner has 
stated a right to the performance to obtain the forfeited earned pension benefits.   
 
 Demurrer test the legal sufficiency of a complaint, in this case a petition.  Petitioner has 
stated the essential elements of for writ of mandate under CCP § 1085.  Petitioner has stated facts 
sufficient to survive the demurrer. Validity of the nunc pro tunc December Order is not determinable 
in this proceeding. 
 
Respondent’s Request for Judicial Notice 
 Respondent requests the Court to take judicial notice of the following pursuant to Evidence 
Code 452: 

1.  Exhibit A-- is a true and correct copy of the certified transcript of the criminal proceeding 
that occurred on December 17, 2020 in Contra Costa County Superior Court Case Case 
No.: N22-0302   

2. Exhibit B--true and correct copy of CCCERA's January 28, 2021, Letter to Petitioner, which 
is judicially noticeable as an official record of CCCERA as an administrative agency under 
California Evidence Code § 452(c) and Rodas v. Spiegel (2001) 87 Cal.App.4th 513, 518. 

 The unopposed request is granted. 
  
 Petitioner’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d). Petitioner requests the Court to take judicial notice of 
the following: 

1. The Reporter’s Transcript of Proceedings for December 15, 2015 in The People of the State of 
California vs. John [sic] Wilmot Case no. 150277-2. 

The unopposed request is granted. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSN22-0482 
CASE NAME:  SANTALUCIA VS. ALLSTATE 
 *HEARING ON MOTION IN RE:  COMPEL KAISER TO COMPLY W/DEPO OR PAY FOR DISCOVERY REF - 
CONTINUED BY STIPULATION FROM 8/26/22 IN DEPT. 07  
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FILED BY:  
*TENTATIVE RULING:* 
 
At this time as the motion appears to be moot, the motion is denied without prejudice.  
 

 

  

    

13. 9:00 AM CASE NUMBER:  N22-1413 
CASE NAME:  MARK DEHAESUS VS. RAVEN DELEON 
 HEARING IN RE:  PETITION FOR ORDER OF INTERMENT  
FILED BY: DEHAESUS, MARK 
*TENTATIVE RULING:* 
 
Ass the court does not have proof of service of the petition, the hearing is continued to December 5, 
2022, at 9am.  
 

 

  

    

14. 9:00 AM CASE NUMBER:  N22-1589 
CASE NAME:  VASN LLC, A CALIFORNIA LIMITED LIABILITY COMPANY VS. GOWERKS, INC., D/B/A 
GOWERKS ENG., A CALIFORNIA CORPORATION 
 HEARING IN RE:  VERIFIED PETITION FOR RELEASE OF PROPERTY FROM LIEN  
FILED BY:  
*TENTATIVE RULING:* 
 
The Court grants Plaintiff’s petition for release of property from lien.  
 

 

  


